Als Garden Art, INC., a Corporation v. Eric Engh, an individual; Greenscape, INC., a Utah Coporation, d/b/a Garden Spot Nursery : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1997
Als Garden Art, INC., a Corporation v. Eric Engh,
an individual; Greenscape, INC., a Utah
Coporation, d/b/a Garden Spot Nursery : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Stuart G. Steingraber; Attorney for Appellee.
Ephraim H. Fankhauser; Attorney for Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Als Garden Art v. Engh, No. 970238 (Utah Court of Appeals, 1997).
https://digitalcommons.law.byu.edu/byu_ca2/821
UTAH COURT OF APPEALS 
UTAH 
DOCUMENT 
KFU 
50 
A10 
IN THE UTAH COURT OF APBEJGKET NO. 
BRIEF 
cnn2bK-CA 
ALfS GARDEN ART, INC., 
a Corporation, 
Judgment Creditor/Appellee 
vs. 
ERIC ENGH, an individual; 
GREENSCAPE, INC., a Utah 
Corporation, d/b/a Garden 
Spot Nursery, 
Judgment Debtor/Appellant. 
* 
* 
Case No. 970238-CA 
Priority No. 15 
BRIEF OF APPELLANT 
APPEAL FROM ORDER OF THE THIRD DISTRICT COURT, 
SALT LAKE COUNTY, UTAH DENYING MOTION TO 
VACATE AND SET ASIDE A FOREIGN JUDGMENT 
HONORABLE PAT B. BRIAN 
EPHRAIM H. FANKHAUSER 
243 East 400 South, Suite 200 
Salt Lake City, Utah 84111 
ATTORNEY FOR APPELLANT 
STUART G. STEINGRABER 
433 Civic Center Drive West 
Santa Ana, California 92701 
ATTORNEY FOR APPELLEE 
FILED 
AUG - 5 1997 
COURT OF APPEALS 
IN THE UTAH COURT OF APPEALS 
AL'S GARDEN ART, INC., 
a Corporation, 
Judgment Creditor/Appellee 
vs. 
ERIC ENGH, an individual; 
GREENSCAPE, INC., a Utah 
Corporation, d/b/a Garden 
Spot Nursery, 
Judgment Debtor/Appellant. 
* 
* 
* 
* 
Case No. 970238-CA 
Priority No. 15 
BRIEF OF APPELLANT 
APPEAL FROM ORDER OF THE THIRD DISTRICT COURT, 
SALT LAKE COUNTY, UTAH DENYING MOTION TO 
VACATE AND SET ASIDE A FOREIGN JUDGMENT 
HONORABLE PAT B. BRIAN 
EPHRAIM H. FANKHAUSER 
243 East 400 South, Suite 200 
Salt Lake City, Utah 84111 
ATTORNEY FOR APPELLANT 
STUART G. STEINGRABER 
433 Civic Center Drive West 
Santa Ana, California 92701 
ATTORNEY FOR APPELLEE 
TABLE OF CONTENTS 
Statement of Jurisdiction 1 
Statement of Issues 1 
1. Was the trial Court's denial of Judgment Debtor, 
Eric Engh's Motion to Set Aside and Vacate the 
Foreign Judgment for Lack of Jurisdiction error 
as a matter of Law? 
2. Was the trial Court's Finding and Conclusion that 
service of process as to Judgment Debtor/Appellant, 
Eric Engh, was valid and comports with Utah law, 
abuse of discretion, contrary to the undisputed 
facts and error as a matter of law? 
3. Was the trial Court's Finding and Conclusion the 
Credit Application to be a binding agreement, 
contrary to the facts and not supported by the 
evidence and is error? 
4. The trial Court's ruling that the Judgment Debtor's 
Counterclaim is not permitted by the Utah Foreign 
Judgment Act, Section 78-22-2(3) is error as a 
matter of law. 
Standard of Review 1 
Determinative Statutes 2 
Statement of the Case 3 
Proceedings in Lower Court 3 
Disposition in the Lower Court 5 
Statement of Facts 6 
Summary of Argument 11 
Point I 11 
Point II 14 
Point III 20 
Conclusion 21 
Mailing Certificate . . . 23 
TABLE OF AUTHORITIES 
CASES 
B & R Supply Company v. J.M. Brinahurst. 28 U.2d, 
442; 503 P.2d 1216 (1973) 12 
Bonita Packing Co. v. O1 Sullivan. CD. Cal. 1995, 
165 F.R.D. 810 17 
Data Management Systems. Inc. v. EDP Corp. 
709 P.2d 377 (Utah 1995) 14 
Distan v. Enviropack Medical Products. 893 P.2d 1071 
(Ut. App. Ct. 1995) 12 
Doe v. National Medical Services. 974 F.2d 143, 145 
(10th Cir. 1992) 11 
Downey State Bank v. Maior-Blakeney Corp. 
545 P.2d 507 (Utah 1976) 19 
Dynapac. Inc. v. Innovations. Inc.. 550 P.2d 191 
(Utah 1976) 19 
Giannini v. Real. CD. Cal. 1969, 711 F. Supp. 1992, 
affirmed 911 F.2d 354 17 
Hagen v. Hagen. 810 P.2d 478 (Ut. Ct. App. 1991) 2 
International Shoe, 326 U.S. 316; 66 S. Ct. 158 (1940) . . . . 11 
Jones. Waldo. Holbrook & McDonough v. Davsen. 
923 P.2d 1366 (Utah 1966) 13 
Pan Energy v. Martin. 813 P.2d 1142 (Utah 1991) . . . 12, 18, 20 
Rees V. Scott. 8 Ut.2d, 134, 329 P.2d 877 (1958) 19 
Richins v. Delbert Chipman & Sons Co.. 817 P.2d 382 
(Ut. Ct. App. 1991) 2 
Rocky Mtn. Claim Staking v. Frandsen. 844 P.2d 1299 
(Ut. Ct. App. 1994) 2, 14 
Rudman v. Rudman. 812 P.2d 79 (Ut. Ct. App. 1991) 2 
Sacklar v. Savin. 897 P.2d 217, Utah 1995 12 
Sears v. Riemersma D ^ 1in -o«.) . 14 
Sternbeck v. Buck,, x 18 
STATUTES 
Utah Code Annotated, Section 78-2-2 
I . . . . . 1 
Utah Code Annotated, Section 78-22-* 
Utah Code Annotated Section '78-22a-*% »' ' 
I . . . . . . . . ) 
RULES 
Rule 60f tah Rules of Civil Procedure . . . 4 
i- * . . . . . . . . . . . 4 
Rule 4(e : Rules of Civ;, procedure L9 
California .£ Civil Procedure h *"*" t%-
»6.10 and 416.9 15 
California w^ « r.w-M Procedure Ay,fi,r,l° 
: 415.2 15 
OTHER 
Utah Foreign Judgment Act, Section 78-22a-2(e) " I 
U.S.C - Constitution, Article 4 Section 1 . . . . . . . . . 1 1 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction of this matter 
pursuant to Section 78-2-2(4) and 78-2A-3(2)(j), Utah Code 
Annotated, as amended. 
STATEMENT OF ISSUES 
1. Was the trial Court's denial of Judgment/Debtor, Eric 
Engh's Motion to Set Aside and Vacate the Foreign Judgment for Lack 
of Jurisdiction error as a matter of law? 
2. Was the trial Court's Finding and Conclusion that service 
of process as to Judgment Debtor/Appellant, Eric Engh, was valid 
and comports with Utah law, abuse of discretion, contrary to the 
undisputed facts and error as a matter of law? 
3. Was the trial Court's Finding and Conclusion the Credit 
Application to be a binding agreement, contrary to the facts and 
not supported by the evidence and is error? 
4. The trial Court's ruling that the Judgment/Debtor's 
Counterclaim is not permitted by the Utah Foreign Judgment Act, 
Section 78-22-2(3) is error as a matter of law. 
STANDARD OF REVIEW 
The standard of review on this appeal is for "correctness" 
with no particular deference to the trial Court's Conclusions of 
1 
Law. Richins v. Delbert Chipman & Sons Co., 817 P.2d 382 (Ut. Ct. 
App. 1991). 
Whether the Sister-State's jurisdiction over Eric Engh, 
Judgment Debtor/Appellant, met due process standards is a question 
of law reviewed for correctness. Rockv Mtn. Claim Staking v. 
Frandsen, 844 P.2d 1299 (Ut. App. Ct. 1994). 
The factual findings of the trial Court are reviewed under the 
"clearly erroneous standard." Findings of Fact will be regarded 
as erroneous only if they are so lacking in support as to be 
against the clear weight of the evidence and abuse of discretion. 
Haaen v. Haaen, 810 P.2d 478 (Ut. Ct. App. 1991); Rudman v. Rudman, 
812 P.2d 79 (Ut. Ct. App. 1991). 
DETERMINATIVE STATUTES 
A. UNITED STATES CONSTITUTION, Article IV, Section 1 and 
U.S.C.A. Constitutional Amendments 5; 14; regarding due process. 
B. UTAH FOREIGN JUDGMENT ACT, U.C.A. 78-22A-2, amended 1953. 
C. UTAH RULES OF CIVIL PROCEDURE, Rule 4(e)(1) and (5), Rule 
60(b)(4) providing for service of Summons and Motions to set aside 
for lack of jurisdiction. 
D. CALIFORNIA CODE OF CIVIL PROCEDURE, 415.10; 415.20; 
416.90; 417.10s and 417.20, providing for service of Summons in 
civil actions. 
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STATEMENT OF THE CASE 
This Appeal applies to Eric Engh as an individual only, and is 
from the final Order of the Third District Court, Salt Lake County, 
Utah, the Honorable Pat B. Brian, dated December 30, 1996 for entry 
of a Sister-State judgment under the Utah Foreign Judgments Act 
against Appellant, Eric Engh, individually and the denial of his 
Motion to Vacate and Set Aside the Foreign Judgment for lack of 
personal jurisdiction in that the purported service of Summons was 
not in compliance with California or Utah law. Appellee, Al's 
Garden Art, Inc. did not Appeal the Court granting the Motion to 
Vacate and Set Aside the Foreign Judgment as to Greenscape, Inc., 
d/b/a Garden Spot Nursery-
PROCEEDINGS IN LOWER COURT 
Judgment Creditor/Appellee, Al's Garden Art, Inc., filed an 
Affidavit for Sister-State judgment with the Third District Court, 
Salt Lake County, State of Utah, on February 6, 1996, Case No. 
96-6901589 FS (R. 5) , with a copy of a Judgment by Default rendered 
by the Municipal Court of California, County of San Bernardino, 
dated December 12, 1995. (R. 3, 4). 
Notice of the California judgment filed with the Utah District 
Court was sent to Judgment Debtors, Eric Engh and Greenscape, Inc., 
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by the Deputy Clerk on or about February 6, 1996. (R. 8) The 
Judgment Debtors, Eric Engh and Greenscape, Inc. timely filed a 
Motion to Dismiss or Vacate and Set Aside the Foreign Judgment, 
pursuant to Section 78-22a-2(3), U.C.A., Rule 60(b)(3),(4) and (7), 
U.R.C.P. and Rule 4(e) U.R.C.P. (R. 9-11) with supporting 
Memorandum and Affidavit. (R. 9-32) Judgment Debtor, Greenscape, 
Inc., a Utah Corporation, filed a Counterclaim with the Third 
District Court, May 11, 1996. (R. 33-35) 
Judgment Creditor, Al's Garden Art, filed its opposition to 
the Judgment Debtor1s Motion to Dismiss or Vacate and Set Aside the 
Foreign Judgment on March 19, 1996 with an Affidavit of its 
attorney and a declaration of Carmella Marelous (not an Affidavit), 
Credit Manager of Alfs Garden Art, a person who had never seen or 
talked with Mr. Engh. (R. 36-52) 
Judgment Debtor1s filed their Verified Reply to the 
Declaration in Opposition of Al's Garden Art on July 17, 1996, with 
Exhibits attached. (R. 58-69) A Notice to Submit for Decision by 
Al's Garden Art, was received and filed with the District Court, 
July 16, 1996. (R. 54-55) 
Judgment Debtor's Motion came on for hearing, September 27, 
1996 at 8:30 A.M. pursuant to Notice from the Court dated July 26, 
1996, sent to all parties. (R. 70-17) Counsel for Judgment 
Debtors appeared at the scheduled hearing, with no one appearing 
for Al's Garden Art, Judgment Creditor. The Court, on its own 
Motion, continued the hearing on Judgment Debtor's Motion to Vacate 
A 
and Set Aside the Foreign Judgment to October 25, 1996, at which 
time Al's attorney appeared by telephone. (R. 72-73) 
The Court found and concluded that Judgment Debtor, Eric Engh, 
was properly served and had consented to California jurisdiction by 
signing the Credit Application. The Court found that there was 
confusion with regard to proper service on the Judgment Debtor 
Corporation, Greenscape, Inc. The Court denied the Motion of 
Judgment Debtor, Eric Engh, personally to Vacate and Set Aside the 
Foreign Judgment. The Court granted the Motion as to the Judgment 
Debtor Corporation, Greenscape, Inc. Findings of Facts, 
Conclusions of Law and Order on Application for Entry of 
Sister-State Judgment was prepared and entered by the Court on 
December 30, 1996. (R. 73-75) The Notice of Appeal was filed 
timely, January 28, 1997. (R. 76-77) 
DISPOSITION IN THE LOWER COURT 
The hearings on Judgment Debtor's Motion to Vacate and Set 
Aside the Judgment were not recorded. The Court, after hearing 
argument of counsel, made findings and concluded that Judgment 
Debtor, Eric Engh, was properly served in his personal capacity, 
and that he had consented to jurisdiction because of the signing of 
the Credit Application and Agreement. The Court found and 
concluded that the Judgment Debtor Corporation, Greenscape, Inc. 
was not properly served. The Court granted the Motion to Set 
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Aside and Vacate the Foreign Judgment as to the Corporation, 
Greenscape, Inc. The Court denied the Motion to Vacate and Set 
Aside the Judgment as to Eric Engh personally. Although the trial 
Court did not determine and did not make a finding or conclusion 
that the Counterclaim filed by Judgment Debtor, Greenscape, Inc. 
was not permitted by the Foreign Judgments Act, such finding and 
conclusion was included in the Findings, Conclusions and Order 
prepared by Judgment Creditor, Alfs Garden Art. (R. 73-75) 
STATEMENT OF FACTS 
1. The facts in this case are essentially undisputed. 
Appellee, Alfs Garden Art, is a foreign business entity, not 
registered or authorized to do business in the State of Utah. 
(Hereinafter referred to as Appellee or Al's) 
2. On or about February 21, 1994, Appellee's sales 
representative, Mary Jo Rutherford, from Colorado, contacted 
Judgment Debtor, Eric Engh, as a officer of Greenscape, Inc., a 
Utah Corporation, d/b/a Garden Spot Nursery, in the State of Utah, 
at the business location, 5025 South Highland Drive, Salt Lake 
County, Utah, this being one of four (4) Garden Spot locations at 
that time. (R. 27) (Hereinafter referred to as Engh) 
3. The sales representative handed Engh a "Confidential 
Credit Application Form," requesting information as to the 
Corporation's bank and account. (R. 73) The sales representative 
§L 
stated and represented the Credit Application to be "just company 
policy to get credit information of the Corporation." (R. 27, 56) 
In reliance on the representations of the sales representative, 
that the Credit Application was for the Corporation, just company 
policy, and not necessary that Engh read it, he unwittingly signed 
the form where the sales representative directed him to sign, as 
President of the Corporation, without reading it and without the 
sales representative informing him that by signing he would be 
personally liable, and subject to suit in the State of California. 
(R. 57) The form was not filled out completely and only contained 
information with regard to the Corporation's bank and account. 
Engh started to sign on the lower left hand corner, but was 
directed to sign on the right hand side. 
4. All transactions occurred in Utah, not California. (R. 27) 
An order was placed and the merchandise that was shipped was found 
to be defective, not as represented and not suited for climate 
conditions in Utah. (R. 28-32) The first attempt to inform Al"s 
of the defective goods, were ignored or refused. (R. 28) The 
sales representative came to Utah around the end of July, first of 
August, 1994 and inspected the defective goods. She agreed they 
should be returned for credit or be replaced. A portion of the 
defective goods were returned on or about September 23, 1994, when 
they were picked up by Al's truck driver. Credit for the 
defective goods has not been given. (R. 60; 63-64) 
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5. Engh refused payment on behalf of the Corporation to Alfs 
until full credit and proper adjustment had been made to the 
Corporations account. Al's (Appellee) filed a Complaint on 
January 12, 1995 in the Municipal Court of California, County of 
San Bernardino, Central Division, claiming jurisdiction in 
California based upon the "Confidential Credit Application" dated 
February 21, 1994. Al's alleged, among other things, that Engh 
agreed to be personally liable for the debts of the Corporation, 
had breached the Agreement by not paying for the merchandise, 
including the defective merchandise, without credit being given. 
Al's also alleged that it had performed all of the terms of the 
Credit Application Agreement, claiming it had been damaged 
$7,823.50, the total amount of the account. 
6. Personal service on Engh was attempted on or about March 
31, 1995 by the Salt Lake County Sheriff, at the business address, 
5025 South Highland Drive, Salt Lake County, Utah. (R. 23) Engh's 
name and the wrong year (1992) is written in red ink on the 
endorsement on the face of the Summons with the day and month and 
the Deputy's signature in black ink. It would appear that Engh's 
name and the wrong year, 1992, was added later. (R. 14; 21; 23) 
7. Engh was not served personally or properly by substituted 
service. The Summons and Complaint left with a part-time sales 
clerk at the business premises of Garden Spot Nursery, not the 
person in charge or an agent authorized to receive service on 
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behalf of Engh. (R. 48) The manager and the person in charge 
was Cheryl Card and she was working at the business at the time of 
the attempted service. (R. 26; 47) 
8. Engh was not at the Highland Drive business premises at 
the time service of Summons was attempted. Engh did not reside at 
the business premises. He maintained his residence with his wife 
and family at 13552 South 1300 West, Riverton, Utah, which had been 
his residence for at least two (2) years prior to the attempted 
service of Summons. (R. 14) No attempt was or had been made to 
serve Engh at his residence or at the other Garden Spot Nursery's 
in Salt Lake County. (R. 51) 
9. Engh discovered that the papers had been left at the 
business on or about April 25, 1995. His attempt to file a Motion 
to Quash the defective service of Summons was rejected by the Court 
Clerk, on or about May 3, 1995, (R. 1) and was not filed. 
10. A Judgment by Default was entered in the California Court 
against Engh on December 12, 1995 for the full amount of the 
account claimed, without credit for the returned and defective 
merchandise, for attorney's fees and costs, in the sum of 
$10,112.23. (R. 3) 
11. On February 6, 1996, Al's filed the California foreign 
judgment with the Third District Court, Salt Lake County, State of 
Utah. (R. 5-7) After notice sent by the Clerk to Engh, the 
Motion to Dismiss or Vacate and Set Aside the Foreign Judgment was 
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filed March 5, 1996, contesting the California jurisdiction. 
(R. 8-10) 
12. A Reply entitled "Opposition to Judgment Debtor's Motion 
to Dismiss or Vacate and Set Aside Foreign Judgment'1 was filed on 
March 19, 1996. (R. 36) Engh filed his Verified Reply to Al's 
Declaration in Opposition on July 17, 1996. (R. 56-69) 
13. Hearing on Engh's Motion to Vacate and Set Aside was 
scheduled by the Court for September 27, 1996 by written Notice, 
after Al's filed its Notice to Submit. (R. 54; 70-71) Al's, 
although having received Notice, did not appear at this hearing. 
The Court, on its own Motion, rescheduled the Motion to Vacate and 
Set Aside for hearing with counsel for Al's appearing by telephone. 
(R. 70-72; 73) 
14. The lower Court, Judge Brian, found and concluded that 
Engh, in his personal capacity, was properly served and did receive 
notice of the lawsuit, because he initially attempted to respond to 
the California lawsuit, although no pleading or Motion was in fact 
filed with the California Court. (R. 1; 73) The Motion to Vacate 
and Set Aside as to Engh personally was denied. The Motion to 
Vacate and Set Aside as to the Corporation, Greenscape, Inc., d/b/a 
Garden Spot, was granted. (R. 73-75) Al's has not appealed the 
Court's Order granting the Motion to Vacate and Set Aside the 
Foreign Judgment as to the Corporation, Greenscape, Inc. This 
Appeal is by Engh only, to the denial of his Motion to Vacate and 
10 
Set Aside the Foreign Judgment. 
SUMMARY OF ARGUMENT 
POINT I 
DENIAL OF THE MOTION TO VACATE AND SET ASIDE THE 
FOREIGN JUDGMENT TO ENGH PERSONALLY, ABSENT PROPER 
JURISDICTION WAS ERROR AS A MATTER OF LAW 
A Court may take personal jurisdiction of a non-resident 
Defendant if the requirements of due process and the State's 
Long-Arm Statute are met. Doe v. National Medical Services, 974 
F.2d 143, 145 (10th Cir. 1992) Due process dictates that an 
out-of-State Defendant have such "minimum contacts" with the 
foreign State that maintenance of a suit does not offend 
traditional notions of fair play and substantial justice. 
International Shoe, 326 U.S. 316; 66 S. Ct. 158 (1940). As an 
undisputed fact, Engh did not do business personally or as Garden 
Spot Nursery in California. The suit brought in the California 
Court by Al's was based on the "Confidential Credit Application" 
claiming it to be an "Agreement" by Engh to be personally liable 
for the Corporation's obligation and that Engh agreed to be sued in 
the State of California. Enghfs Affidavit regarding the 
circumstances under which the "Confidential Credit Application" was 
presented to him at the time he was requested to sign it, in 
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reliance on the representations of the sales representative is 
uncontradicted. The Utah Foreign Judgments Act, Section 
78-22a-2(3) provides that a foreign judgment is subject to the same 
procedures, defenses . . . and proceedings for reopening, vacating, 
setting aside or staying as a judgment of the District Court of 
this State. See Pan Energy v. Martin. 813 P.2d 1142 (Utah 1991) 
Before the Credit Application can be the basis of an "Agreement" 
(contract) upon which jurisdiction was claimed in the California 
Court, between Engh, individually, there must be a meeting of the 
minds. There being no meeting of the minds, the Credit 
Application is not a binding agreement or contract. The Credit 
Application being solicited and signed in the State of Utah, Utah 
law would apply. In B & R Supply Company v. J.M. Brincrhurst, 28 
U.2d, 442; 503 P.2d 1216 (1973) the Utah Supreme Court held: 
Creation of a contract requires a meeting of the 
minds of the parties; and the burden of so proving 
is on the party who claims there is a contract. 
The more recent case of Distan v. Enviropack Medical Products, 893 
P.2d 1071 (Ut. App. Ct. 1995) dealt with the question of a letter 
of intent, and Yield that there ^ was no agreement ox meeting of the 
minds. In thi£ case, the Confidential Credit Application was 
presented to Mr. Engh as just that and nothing more. In Sacklar 
v. Savin. 897 P.2d 217 Ut. 1995, the Utah Supreme Court, affirming 
the action of the trial Court, stated: 
12 
Settlement agreements are governed by the rules 
applied to general contract actions (cases cited) 
under the principles of basic contract law, a 
contract is not formed unless there is a meeting of 
the minds. 
The wording of the last paragraph of the Credit Application, 
relied upon by Al's for jurisdiction in the California Court, does 
not provide that Engh, personally agrees to suit in California. 
(R. 43) This paragraph and all of the wording applies to the 
"APPLICANT" only, Garden Spot Nursery, the registered d/b/a of 
Greenscape, Inc. Engh acknowledges that he signed the Credit 
Application as the President of the Corporation. The disputed 
paragraph and signature is immediately above and refers only to the 
Corporation officer, acknowledging and assuming personal 
responsibility for debts incurred in the name of the firm 
(corporation). There is no wording that the individual is subject 
to suit in California. Further, the bank account information 
contained in the Credit Application is that of the Corporation and 
not Engh personally. (R. 43) The Credit Application being 
presented and represented to be nothing more, Engh's intent at the 
time it was signed was to provide credit information for the 
Corporation only, not for Engh to be personally liable or to be 
subject to suit in California. This uncertainty with respect to 
the Credit Application should be resolved against the party who 
drafted or provided the Credit Application form, Al's Garden Art. 
Jones, Waldo, Holbrook & McDonouah v. Dawsen, 923 P.2d 1366 (Ut. 
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1966) Sears v. Riemersma, 655 P.2d 1105 (Utah 1982) An Affidavit 
of the sales representative was not filed in opposition to Engh's 
Affidavit. Absent a meeting of the minds and no wording or 
agreement by Engh to be subject to suit in California in the Credit 
Application paragraph immediately above his signature, jurisdiction 
of the California Court was lacking. The Motion to Vacate and Set 
Aside the Foreign Judgment as to Engh personally should have been 
granted. The foreign judgment rendered without jurisdiction over 
the Judgment Debtor under circumstances which amounts to a lack of 
due process is not entitled to full faith and credit. Data 
Management Systems, Inc. v. EDP Corp. 709 P.2d 377 (Ut. 1985). 
Citing Rule 60(b) U.R.C.P; U.S.C.A. Constitutional Article 4, 
Section 1; U.S.C.A. Const. Amends. Section 14. 
POINT IX 
THE TRIAL COURTS FINDING AND CONCLUSION THAT ENGH 
IN HIS PERSONAL CAPACITY WAS PROPERLY SERVED 
WAS ERROR AS A MATTER OF LAW 
The validity of a foreign judgment, including the foreign 
Courtfs jurisdiction, should be tested by the law of jurisdiction 
where the judgment was rendered. Rocky Mtn. Claim Staking v. 
Frandsen (supra) 
The attempted service of process on Eric Engh was defective 
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and did not meet the requirements of the California Code of Civil 
Procedure. Article 4, Section 416.90 provides for service of a 
Summons on a person, not otherwise specified in Article 4, which in 
this case would be Eric Engh, as an individual. (See Sec. 416.10 
C.C.C.P.) 
Sec. 410.90 A Summons may be served on a person 
not otherwise specified in this Article by 
delivering a copy of the Summons and of the Complaint 
to such person or a person authorized by him to 
receive service of process. 
COMMENT - JUDICIAL COUNSEL 
Sec. 416.90 governs service of process upon persons 
not otherwise covered in Sec. 416.10 through 416.80. 
Service is made by delivering, in an manner specified 
in Sec. 413.10, a copy of the Summons and of the 
Complaint to such person personally or to his agent. 
If process is delivered to an agent of Defendant, such 
agent must be one who is authorized by law or by 
appointment to receive service of process, and the 
aaent of an individual for other purposes is not 
necessarily authorized to receive such process, 
(emphasis added) 
Article 3, Section 415.20 C.C.C.P. provides for substituted 
service in lieu of personal service. Subparagraph (b) provides: 
If a copy of the Summons and of the Complaint cannot, 
with reasonable diligence, be personally delivered to 
the person to be served as specified in Section . . . . 
or 416.90, a Summons may be served by leaving a copy 
of the Summons and of the Complaint at such persons 
dwelling house, usual place of abode, or usual place 
of business in the presence of a competent member of 
the household or person apparently in charge of his 
15 
office or place of business, at least 18 years of age, 
who shall be informed of the contents thereof, and 
bv thereafter mailing a copy of the Summons and of 
the Complaint (bv first-class mail, postage prepaid) 
to the person to be served at the place where a copy 
of the Summons and of the Complaint were left. 
Service of Summons in this manner is deemed complete 
on the 10th day after such mailing. (emphasis added) 
COMMENT - JUDICIAL COUNSEL 
Section 415.20 authorizes substituted service, in lieu 
of delivery of process to a Defendant personally, to 
be made on a Defendant by delivering a copy of the 
Summons and of the Complaint to a person closely 
connected with him, usually at the Defendant's place of 
business, dwelling house or usual place of abode. 
Natural persons (subd. (b) 
If a Defendant is a natural person, service may 
be made, in lieu of personal delivery of process, 
to the person to be served by leaving the papers at 
his dwelling house, usual place of abode, or usual 
place of business, when such papers cannot be 
personally delivered with reasonable diligence. 
Personal delivery must be attempted in all cases where 
this alternative method of service is used, (emphasis 
added) 
The papers must be left in the presence of a 
competent member of the household or a person 
apparently in charge of such business, as the case 
may be. who must be at least 18 years of age and 
be informed of the general nature of the papers. 
In addition, a copy of the papers thereafter must 
be mailed (bv ordinary first-class mail, postage 
prepaid) to the person to be served at the place 
of delivery. (emphasis added) 
No attempt was made to serve Engh personally at his dwelling house 
or usual place of abode. There was no mailing of the Summons and 
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Complaint after the attempted service, in compliance with this 
Section, by Al's Garden Art. The attempted mailing of a Summons 
by Alfs Garden Art, by registered mail, before and prior to the 
attempted service of process in Utah, was not in compliance with 
this Section, and therefore, the attempted service on Eric Engh was 
not complete, rendering it defective as a matter of law. 
The California Court, in the case of Bonita Packing Co. v. 
0*Sullivan, CD. Cal. 1995, 165 F.R.D. 810 regarding substituted 
service stated and held: 
Under California law, all means other than personal 
delivery to Defendant, are considered "substituted 
service.'1 Personal service must have been 
diligently attempted before substituted service may 
be performed, and ordinarily 2 or 3 attempts at 
personal service at proper place should fully 
satisfy requirements of reasonable diligence and 
allow substituted service to be made. 
For substituted service to be reasonably calculated 
to give interested party notice of pendency of 
action and opportunity to be heard, as required to 
comport with due process, service must be made 
upon a person whose relationship to person to be 
served makes it more likely than not that they will 
deliver process to the named party, (emphasis added) 
The case of Giannini v. Real. CD. Cal. 1969, 711 F. Supp. 
1992, affirmed 911 F.2d 354, dealt with diligence and held: 
Default judgment would not be entered against Bar 
Examiners in action challenging Bar admission 
practices for failure to respond to service of 
process where service was made pursuant to this 
Section, but no showing was made that personal 
delivery could not be made. 
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It is an undisputed fact that the Deputy Salt Lake County 
Sheriff made no attempt to serve Engh personally, other than the 
initial attempt, in compliance with California law. (R. 50, 51) 
Service upon the part-time sales clerk, outside the presence of 
Cheryl Card, the manager, the person in charge at the business 
premises at the time of the attempted service, does not constitute 
compliance, rendering the attempted service defective. The 
California District Court of Appeals, in the case of Sternbeck v. 
Buck. 307 P.2d 970, 972 (1957) stated: 
Service of Summons in conformance with the mode 
prescribed by Statute is deemed jurisdictional. 
Absent such service, no jurisdiction is acquired 
by the Court in the particular action. 
Absent proper and valid service of process, the California Court 
lacked jurisdiction to enter the Default Judgment against 
Defendant, Engh. Where the judgment in this case was obtained 
without proper service of process, the foreign judgment under Utah 
law should be set aside and vacated for lack of jurisdiction. The 
Utah Supreme Court, in the case of Pan Energy v. Martin. 813 P.2d 
1142 (Utah 1991) with Justice Stewart writing the opinion, held 
that the Utah Statute of Limitations applied to a foreign judgment 
that had been filed in the State Court, and that the Utah Courts 
were required to treat foreign judgments the same as local 
judgments once they had been filed, citing Utah Code Section 
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78-22a-2(2) 1953 amended. The Court held, at page 1145, 
This statute requires foreign judgments to be 
treated as if they were local judgments once they 
have been filed with the Clerk of the District 
Court. Once filed, the foreign judgment is 
subject to the same procedures to attack or 
enforce it as a Utah judgment. Thus, because 
foreign judgments properly filed in Utah 
essentially become Utah judgments under the Utah 
Foreign Judgment Act, the Utah statute of 
limitations applies to the enforcement of those 
judgments in Utah. (emphasis added) 
Applying this case rule, the foreign judgment, having been obtained 
without proper service of process, should be vacated and set aside 
for lack of jurisdiction under Utah law. Where service was not 
made on Engh personally, at his usual place of abode, and the wrong 
year was endorsed on the face of the Summons, the attempted service 
of process on Defendant, Engh, personally is defective and void for 
noncompliance of the provisions of Rule 4(e) (1) and (5) , Utah Rules 
of Civil Procedure. Personal service in this State is required to 
be made on the person individually or by leaving a copy at the 
individual's dwelling house or usual place of abode, with some 
person of suitable age and discretion there residing. The failure 
to endorse the proper date on the face of the Summons, renders the 
attempted service of process fatally defective and void. 
Dynapac, Inc. v. Innovations, Inc.. 550 P.2d 191 (Utah 1976); Rees 
V. Scott, 8 Ut.2d, 134, 329 P.2d 877 (1958). 
The Utah Supreme Court, in the case of Downey State Bank v. 
MaJor-Blakeney Corp., 545 P.2d 507 (Utah 1976), on the issue of 
diligence stated: 
Prior to service by publication, subdivision (g) 
requires a search of reasonable diligence in good 
faith, not an exhaustion of all possibility. 
An Affidavit required under subdivision (g) is not 
sufficient if it states mere conclusions as to 
diligent search for, and inquiry of, a Defendant; 
it must set forth facts upon which the Court can 
base a judgment as to whether such diligence has 
been exercised to meet that requirement. 
As stated above, diligence and attempted service by good faith 
is totally lacking in this case. (R. 51) Applying the ruling of 
Pan Energy v. Martin (supra) to the foreign judgment filed in this 
case, the attempted service of process is defective under Utah law 
as well as California law. 
POINT III 
THE TRIAL COURTS RULING THE COUNTERCLAIM IS NOT 
PERMITTED BY THE UTAH FOREIGN JUDGMENT 
ACT IS CONTRARY TO LAW 
The rational of the Utah Supreme Court in reaching its 
decision in Pan Energy v. Martin, (supra) is deemed controlling and 
determinative of this issue. The Court, Justice Stewart, citing 
Utah Code Annotated, Section 78-22a-2(2) (1987) stated: Once a 
foreign judgment is properly filed in Utah, it becomes a judgment 
of a District Court of this State, subject to the same procedures, 
defenses and proceedings for reopening, vacating, setting aside or 
staying a judgment. Al's Garden Art, Inc., by filing its foreign 
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judgment in Utah became subject to the jurisdiction of the District 
Court. The judgment against the Corporation, Greenscape, Inc., 
d/b/a Garden Spot Nursery, having been vacated and set aside, Al's 
Garden Art, as the Judgment Creditor, being subject to the same 
procedures and proceedings of the Utah Court, became subject to the 
Counterclaim of Greenscape, Inc. The lower Court's dismissal of 
the Counterclaim was premature and error. 
CONCLUSION 
The trial Court's Finding and Conclusion that the Credit 
Application was a binding agreement, subjecting Eric Engh 
personally to the jurisdiction of the California Court, is not 
supported by the evidence and is contrary to the uncontradicted 
facts presented by the Affidavit of Eric Engh. There being no 
meeting of the minds, Engh did not knowingly consent to be liable 
for the Corporation's debt, or intend to be subject to suit in 
California. The provisions of the paragraph immediately above the 
signature on the line designated "individually" does not provide 
that Engh agrees to be subject to suit in California. Where 
uncertainty exists on this issue, it should be resolved in favor of 
Engh against Al's Garden Art. Absent a meeting of the minds on 
all material issues, the Credit Application was not a binding 
agreement and jurisdiction being based thereon was lacking as a 
matter of law. 
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The attempted substituted service of process on Engh was 
defective and did not meet the requirements of California law. The 
proper service of process in conformity with California law, as 
well as Utah law, is jurisdictional. Absent proper and valid 
service of process, the California Court lacked jurisdiction to 
enter the Default Judgment against Engh personally, and the Motion 
to Vacate and Set Aside the foreign judgment should have been 
granted for lack of jurisdiction. Further, the foreign judgment 
against Engh, rendered without proper jurisdiction, and under 
circumstances which amount to lack of due process, is not entitled 
to full faith and credit. 
Dismissal of the Counterclaim was premature and error, where 
the foreign judgment became a judgment of the Utah District Court, 
subject to procedures and proceedings of the Utah Courts. The 
Order of the Court denying and dismissing the Counterclaim should 
be reversed. 
The Order of the lower Court denying the Motion of Engh to set 
aside and vacate the foreign judgment should be reversed, the 
foreign judgment should be vacated and set aside as to Engh 
individually for lack of jurisdiction and due process. 
Respectfully submitted this day of August, 1997. 
EPHRAIM H. FANKHAUSER 
Attorney for Appellant 
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